Laws that impact the hiring and selection process

Federal

AGE DISCRIMINATION EMPLOYERNENT ACT (ADEA)  - prohibits discrimination against workers over the age of 40.

The ADEA of 1967 protects workers age 40 and over by prohibiting discrimination against workers 40 and over in any employment or employment-related decision.  The Act applies to most employers with 20 or more employees.  One of the main provisions of the Act is that employers, with very few exceptions, can no longer force an employee to retire.  Involuntary retirements are allowed; however, very specific conditions must be met in order to avoid violation of the Act.

Penalties for non-compliance: Employees may be awarded back pay, reinstatement, retroactive seniority, and attorney’s fees.  Liquidates damages equal to the amount of back pay may be awarded if the violation is willful.

AMERICANS WITH DISABILITIES ACT (ADA) – makes it illegal to discriminate against a qualified person because of a disability, perceived disability or persons who have an immediate family member with a disability.

The ADA is a federal anti-discrimination law which prohibits private employers, state and local governments, employment agencies and labor unions from discriminating against qualified individuals with disabilities in job application procedures, hiring, firing, advancement, compensation, job training and other terms, conditions and privileges of employment.  This law (covering employers with 15 or more employees) is designed to remove barriers that prevent qualified individuals with disabilities from enjoying the same employment opportunities that are available to persons without disabilities.  When an individual’s disability creates a barrier to employment opportunities, the ADA required employers to consider whether a reasonable accommodation could remove the barrier.

An individual has a disability under ADA when he/she:

· Has a physical or mental impairment that substantially limits one or more major life activities;
· Has a record of such an impairment; or
· Is regarded as having such an impairment.
A qualified individual is one who, with or without a reasonable accommodation, can perform the essential functions of a job.

A reasonable accommodation is modification to a job that will allow an individual with a disability to perform the job essential functions.  An employer is required to make a reasonable accommodation to a known disability of a qualified applicant or employee.  A reasonable accommodation may include but is not limited to:

· Making facilities used by employees readily accessible and usable by persons with disabilities;
· Job restructuring;
· Modifying work schedules;
· Reassignment to a vacant position;
· Acquiring or modifying equipment or devices;
· Adjusting or modifying examinations, training materials or policies
· Providing qualified sign language interpreters
A reasonable accommodation does not include lower production and quality standards.  Also the employer need not provide an accommodation that would impose an “undue hardship” on the business.

Penalties for non-compliance:  The Act is enforced by the Equal Employment Opportunity Commission, and the penalties are the same as for violations of Title VII of the Civil Rights Act, with maximum amounts for intentional discrimination mandated by the Civil Rights Act of 1991.

CONSUMER CREDIT PROTECTION ACT

The Consumer Credit Protection Act prohibits employees from being terminated for garnishments for any one indebtedness.  Although two or more do allow an employer to terminate, care should be exercised to prevent disparate impact if the employees being terminated are mostly women and minorities.

Penalties for non-compliance:  Fine of up to $1,000, 1-year imprisonment or both.

EQUAL PAY ACT

The Equal Pay Act is an amendment to the Fair Labor Standards Act which prohibits employers from discriminating between men and women by paying one gender more than the other “for equal work on jobs the performance of which requires equal skill, effort, and responsibility, and which are performed under similar working conditions.”

Penalties for non-compliance:  Back pay for up to two years, or three years if the violation was willful, and liquidated damages in an amount equal to back pay.

FAIR LABOR STANDARDS ACT

Most employers are covered by the Fair Labor Standards Act (FSLA).  It covers public agencies and businesses engaged in interstate commerce or providing goods and services for commerce.  The FLSA provides guidelines on employment status, child labor, minimum wage, overtime pay, and record-keeping requirements.  It determines which employees are exempt from the Act (not covered by it) and which are non-exempt (covered by the Act).  It establishes wage and time requirements when minors can work.  It sets the minimum wage that must be paid, and mandates when overtime must be paid.

Penalties for non-compliance:  The Fair Labor Standards Act is administered by the Department of Labor.  Employers who willfully or repeatedly violate the Act may be penalized up to $10,000 per violation.  Second convictions can impose $10,000 and/or imprisonment up to 6 months.

The Minimum Wage

The minimum wage is currently $5.15 per hour.  It is subject to review by the Federal government, and may be changed from time to time.  Many states have higher minimum wage provisions that supercede the FLSA.  The New Jersey minimum wage is currently $5.15.

Overtime

Employees covered by the Fair Labor Standards Act must be paid at least one and one half times their regular rate for all hours worked in excess of 40 in a week (seven consecutive days).  The regular rate of pay must be determined to calculate overtime pay, and it includes:  the base rate, bonuses, commission, piece rates, incentives, shift differentials, and training pay.  The regular rate of pay excludes:  premium pay under a union contract for Saturdays, Sundays, and holidays and pay for time not worked (i.e. vacation, sick time, holidays).

There are four categories defined to determine if an employee is exempt or non-exempt from the provisions of the FLSA.  The categories (and resultant tests) are Executive, Administrative, Learned Professional and Creative Professional.

FLSA Recordkeeping Requirements

The FLSA requires that the following information be maintained by employers:

· Name, address, date of birth if under 19

· Day and hour on which the work week begins

· Number of hours worked each day and total number of hours worked each week

· Inclusions and exclusions from regular rate of pay

· Total daily or weekly straight time earnings

· Total overtime earnings

· Total deductions from earnings

· Total wage each period

· Date of payment, amount, and period included in payment

Note:  State requirements may require additional records be maintained.

Hours of Work

All time spent in an employee’s principal duties and all essential ancillary activities must be counted as work time.  Principal duties include productive tasks.  Work time is compensable if expended for the employer’s benefit, if controlled by the employer, or if allowed by the employer.  Activities which occur before or after an employee’s principal duties need not be counted as work time.  Some examples:

Clothes changing and Washing:  Not compensated unless done at the workplace at the employer’s request or because of the nature of the principal duties, such as handling toxic chemicals.

Travel Time:  Travel to and from work is not generally compensable.  Travel in the course of the day, such as from one job to another, is compensable work time.  Travel out of town may be compensable, depending on when it occurs and whether the trip is overnight.

Meal periods and breaks:  Meal periods are not compensable if they last for more than half an hour; if the employee is relieved of all duties; and if the employee is free to leave the workstation.  Breaks of 15 minutes or less are considered work time, and are compensable.

Training time:  Training is not considered work time if all these conditions are met:  It is outside of regular work hours; attendance is in fact voluntary; no productive work is performed there; and the training is not directed toward making the employee more proficient in their present job.

Child Labor

The FLSA prohibits the employment of oppressive child labor and regulates the hours, which children may permissibly work.  The requirements become more strict as the age decreases.  Children are divided into three groups:  16 and 17 year olds, 14 and 15 year olds, and all younger children, for regulatory purposes.  The hours that they may work and the occupations at which they may work vary from group to group.  Anyone under the age of 18 is considered a child.

Immigration Reform and Control Act – prohibits discrimination based on whether a person is or is not a U.S. Citizen.

The Immigration Reform and Control Act (IRCA) prohibits the employment of individuals who are not legally authorized to work in the United States or in an employment classification that they are not authorized to fill.  The IRCA requires employers to certify (using the I-9 form) within three days of employment the identity and eligibility to work of all employees hired.  I-9 forms must be retained for three years following employment or one year following termination whichever is later.

The IRCA also prohibits discrimination in employment-related matters on the basis of national origin or citizenship.  Discriminatory actions include, but are not limited to, requesting additional documentation beyond those required, refusing to accept valid documents or consider an applicant who is suspected of being an illegal alien or harassing or retaliating against employees for exercising their rights under the law.

Penalties for non-compliance:  Civil fines of $100 or $10,000 per violation for recordkeeping and employment violations.  Back pay/front pay and attorney’s fees for discriminatory actions.  Criminal penalties may be imposed for repeated violations.

National Labor Relations Act – prohibits discriminating against a workers because do or do not belong to a labor union.

The National Labor Relations Acts (NLRA), passed in 1935, provides that all employees have the right to form, join, and assist labor organizations, and to bargain collectively with their employers.  The National Labor Relations Board enforces the Act, and the body of decisions and regulations from the Board have formed an extensive set of standards for electing and decertifying unions, for negotiating bargaining agreements, and for defining activities as fair or unfair labor practices.

Penalties for non-compliance:  Violations of the Act are addressed by the National Labor Relations board, and a wide variety of penalties may be applied, depending on the type of violation.

Pregnancy  Discrimination Act  - makes it illegal to discriminate against women in any aspect of employment because of pregnancy, childbirth or related medical condition.

The Pregnancy Disability Act of 1978 amended Title VII to provide that pregnant women are treated the same as other employees who are disabled.  The employer’s policies for taking leave, health benefits during leaves, and reinstatement after leave applies equally to pregnant women and other employees.

Penalties for non-compliance: For intentional discrimination, employees may seek a jury trial, with compensatory and punitive damages up to the maximum limitations established by the Civil Rights Act of 1991 according to the employer’s number of employees:  15-100 employees, a maximum of $50,000; for 101-200 employees, a maximum of $100,000; for 201-500 employees, a maximum of $200,000; and for over 500 employees, a maximum of $300,000.  Remedies of back pay, reinstatement, and retroactive seniority are available for all types of discrimination, whether intentional or disparate impact.

Title VII of the Civil Rights Act – prohibits discrimination based on race, color, religion, national origin, and sex.

Title VII is a provision of the Civil Rights Act of 1964, which prohibits discrimination in virtually every employment circumstance on the basis of race, color, religion, gender, or national origin.  In general, Title VII applies to employers with 15 or more employees.  The purpose of Title VII’s protections is to “level the playing field” by forcing employers to consider only objective, job-related criteria in making employment decisions.  The above classes of individuals are considered “protected” under Title VII because of the history of unequal treatment, which has been identified in each class.  Title VII must be considered when reviewing applications or resumes (i.e., by not eliminating candidates on the basis of a “foreign” last name), when interviewing candidates (i.e. by asking only job-related questions), when testing job applicants (i.e. by treating all candidates the same and ensuring that tests are not unfairly weighted against any group of people), and when considering employees for promotions, transfers, or any other employment-related benefit or condition.

Penalties for non-compliance: For intentional discrimination, employees may seek a jury trial, with compensatory and punitive damages up to the maximum limitations established by the Civil Rights Act of 1991 according to the employer’s number of employees:  15-100 employees, a maximum of $50,000; for 101-200 employees, a maximum of $100,000; for 201-500 employees, a maximum of $200,000; and for over 500 employees, a maximum of $300,000.  Remedies of back pay, reinstatement, and retroactive seniority are available for all types of discrimination, whether intentional or disparate impact.

STATE

NJ Law Against Discrimination – prohibits discrimination based on race, color, religion, gender, national origin, ancestry, age (between ages 18 and 70), marital status, sexual or affectional orientation, atypical hereditary cellular or blood trait, past or present physical or mental disability or liability for service in the armed forces.
